STATE OF CALI FORNI A

DECI SION OF THE
PUBLI C EMPLOYMENT RELATI ONS BQARD

BEVERLY COLLI NS,

Charging Party, Case No. LA-CO- 179

V.
PERB Deci si on No. 258

UNI TED TEACHERS OF LGOS ANGELES,

Respondent . Novenber 17, 1982

Ve St et Vag  mantl® ot Sut ol Vgt St

Appear ance; Beverly Collins, in propria persona.

Bef ore Tovar, Jaeger, and Jensen, Menbers.
DECI SI ON

JAEGER, Menber: This case is before the Public Enpl oynent
Rel ati ons Board (PERB or Board) on exceptions filed by Beverly
Collins to the attached dism ssal of her unfair practice charge
agai nst the United Teachers of Los Angeles (UTLA). That charge
al l eged that UTLA breached its duty of fair representation,
t hereby violating sections 3544.9 and 3543.6(a), (b), (c) and
(d) of the Educational Enploynment Rel ations Act (Act).-"- The

The Educational Enploynent Relations Act is codified at
Gover nment Code section 3540 et seq. All references are to the
Gover nnment Code unl ess otherw se specified.

Section 3544.9 provides:

The enpl oyee organi zati on recogni zed or
certified as the exclusive representative



adm ni strative law judge found that the facts alleged by the
charging party did not constitute a prinma facie violation of
the Act and dism ssed the charge with |eave to amend.

The Board has considered the facts alleged in the unfair
practice charge® and charging party's brief on appeal and

affirnms the admnistrative |aw judge's di sm ssal.

for the purpose of neeting and negoti ating
shall fairly represent each and every
enpl oyee in the appropriate unit.

Section 3543.6 provides:

It shall be unlawful for an enpl oyee
organi zation to:

(a) Cause or attenpt to cause a public
school enployer to violate Section 3543.5.

(b) Inpose or threaten to inpose reprisals
on enpl oyees, to discrimnate or threaten to
di scrim nate agai nst enpl oyees, or otherw se
to interfere with, restrain, or coerce

enpl oyees because of their exercise of
rights guaranteed by this chapter.

(c) Refuse or fail to nmeet and negotiate in
good faith with a public school enployer of
any of the enployees of which it is the

excl usive representative.

(d) Refuse to participate in good faith in
the inpasse procedure set forth in Article 9
(comencing with Section 3548).

’For purposes of considering whether an unfair practice
charge states a prina facie violation of the Act, all the
factual allegations of the charge are assuned to be true.

San Juan Unified School District (3/10/77) PERB Decision No. 12,




ORDER

Upon the foregoing Decision and the entire record in this
case, the Public Enploynent Relations Board ORDERS t hat:

The unfair practice charge filed by Beverly Collins against
the United Teachers of Los Angeles is DISMSSED with |eave to

anmend.

Menmbers Tovar and Jensen concurred.



STATE CGF CALI FCRN A
PUBLI C EMPLOYMENT RELATI ONS BQARD

 BEVERLY COLLI NS,
Case No. LA-CO 179

NOTI CE OF REFUSAL TO
| SSUE COVPLAI NT AND
D SM SSAL OF CHARGE
WTH LEAVE TO AVEND

Charging Party,
V.

UNI TED TEACHERS- LOS ANGELES,

Respondent .

NOTI CE IS HEREBY G VEN that no cohplaint will be iésued in
t he above-captioned unfair practice charge and that it is
dismssed with leave to anmend within twenty (20) cal endar days
~after service of this Notice of D sm ssal.

This action is taken on the ground that the charge fails
to state a prinma facie violation of the Eﬂucational Enpl oynent
Rel ations Act {hereafter EERA).‘?

BACKGROUND

On June 23, 1981, charging party, Beverly Collins, filed
an unfair practice charge against the United Teachers-Los

Angel es (hereafter UTLA), alleging a violation of

]EbvernnEnt_dee section 3540 et seq. Al statutory
references herein are to the EERA unl ess ot herw se not ed.



sections 3543.6(a), (b), (c), (d),? and section 3544.9.3

For purposes of considering whether the above-captioned
unfair practice charge states a prina facie .violation of the
EERA, it will be assuned that all of the factual aIIegafions
of the chafge are true. San Juan Unified School District
(3/ 10/ 77) PERB Deci sion No. 12.

The factual allegations state as foll ows:

“Section 3543.6 provi des:

It shall be unlawful for an enpl oyee
organi zation to:

(a) Cause or attenpt to cause a public
school enployer to violate Section 3.543.5

(b) Inpose or threaten to inpose reprisals
on enpl oyees, to discrimnate or threaten to
di scrimnate agai nst enpl oyees, or otherw se
to interfere wwth, restrain, or coerce
enpl oyees because of their exercise of

- rights guaranteed by this chapter.

(c) Refuse or fail to neet and negotiate in

good faith with a public school enployer of
-any of the enpl oyees of which it is the

excl usive representati ve.

n

(d) Refuse to participate in good faith i
n cle 9

the inpasse procedure set forth in Arti
(commencing with Section 3548) .

3Section 3544.9 provi des:

The enpl oyee organi zation recogni zed or
certified as the exclusive representative
for the purpose of neeting and negotiating
shall fairly represent each and every

enpl oyee in the appropriate unit.



| am a teacher represented by UTLA. In
Aug. of 1979 | filed a grievance agai nst a
princi pal of LA Unified School District.
The grievance proceeded thru the first three
steps. UTLA agreed to take it to
arbitration in Decenber of 1979. In order
to get arbitrator Tom Roberts, UTLA waited
until May of 1980 to begin the arbitration
heari ng.

The contract Frovides-that t he
arbitrator be available for a hearing within
sixty days. The contract provides that the.
arbitrator shall render his decision within
30 days after final submssion of the case.
UTLA did not insist on this tinme |ine but
allows the arbitrator until June 1981 to
deci de. -

| asked UTLA to have the fornmer
princi pal Mary Lou Lindsey present at the
arbitration hearing so she could testify as
to her previous conversations with me. UTLA
refused to cause her to be present. Ms.
Wiite was al so asked to be present. This
was refused.

This are the factsd upon which | claim
UTLA (sic) its duty to
fairly represent ne.

D SAUSS| ON

Duty of Fair Representation

Section 3544.9 of the EERA provides that an exclusive
representative "shall fairly represent each and eVery enpl oyee
in the appropriate unit.” The Public Enpl oynent Rel ations
Board (hereafter PERB) has interpreted this section to nean
that an exclusive representative clearly has a duty to

represent all enployees in the unit fairly in neeting and



negoti ati ng, consulting on educational objectives, and
admnistering the witten agreerrent.4 | |

The conventional statenent of the duty of fair
representation, enunciated by the United States Suprene
Oourt,§ has been recogni zed by the California Legislature by
adopt i ng Sec-ti on 3544.9. The close simlarity between section
3544.9 and the NLRB created duty of fair representation is no
coi ncidence, in that the rationale that generated the EERA' s
duty of fair repfesent ation pfovi sion "lies enbedded in the
federal precedents under the NLRA. "8 Theref ore, it is
appropriate to consider feder aI' precedent in determning

whet her charging party has stated a prim f'aci e violation of
L] 7 .
the duty of fair representation.

“See Service Enpl oyees International Union, Local 99
(10/19/79) PERB Deci sion No. 106.

~ %ln Steele v. Louisville and Nashville Railroad (1944)
323 U.S. 192 [I5 LRRM708], the Suprene Court decided that a
uni on nmust represent all bargaining unit nmenbers "w thout
hostile discrimnation, fairly, inpartially, and in good
faith." 323 U.S. at 204. |In Vaca v. Sipes (1967) 386 U.S.
171 [64 LRRM 2369], the court Tedefined thé definition by
stating that "[a] breach of the statutory duty of fair
representation occurs onlg when a union's conduct ‘toward a
menber of the collective bargaining unit is arbitrary,
discrimnatory or in bad faith." [Enphasis added.]

°See Redl ands Teachers Association (9/25/78) PERB
Deci si on No. 7Z. -

'Fire Fighters Union v. Gty of Vallejo (1974) 12 Cal. 3d
608 [87 LRRM 2453].




Wien a union engages in admnistration of a collective
agreenent, questions of fair representation arise over its
processing of grievances. Wether a union has net its duty in
this context depends not upon the nerits of the grievance but
rat her upon the union's conduct in processing or failing to
process the grievance. Absent bad faith, discrimnation, or
arbitrary conduct, nere negligence or poor judgnent in
handling a grievance does not constitute a breach_of the-

union's duty. See, e.g., DIl v. Geyhound Corp. (6th Cir.

1970) 435 F.2d 231, cert, denied (1971) 402 U.S. 952; Steinman
v. Spector Freight Systens Inc. (2d Cr. 1973) 476 F.2d 437

[83 LRRM 228]; Service Enpl oyees International Union, Local 99

(10/19/79) PERB Deci sion No. 106.

A union may exercise its discretion to deternine how far
to pursue a grievance in the enployee's behalf as long as it
does not arbitrarily ignore a neritorious grievance or process
a grievance in a perfunctory fashion. A union is also not
required to prdcess an enpl oyee's grievance if the chances for
success are mninmal. See, e.g., {deason v. T.I.M'E.-DC, | nc.

(D Col 0. 1972) 84 LRRM 2107.

The specific allegations to be inferred fronjthe char ge
are that UTLA violated its duty to represent charging party in
good faith by: (1) waiting from August 1979 until My 1980
before starting the arbitration hearing, in order to get

Arbitrator TomRoberts, (2) not insisting on a speedy decision



and allowing the arbitrator until June 1981 to deci de, and (3)
refusing to call certain wtnesses to téstify at the
arbitration hearing.

In the absence of specific allegations of arbitrary,
discrininafory, or bad faith conduct, UTLA s behavi or and
actions appear to be well within the discretion accorded the
excl usive representative in.processing grievances.  .For the
above reasons, the unfair practice charge filed by Beverly
Coll'ins does not state a prinme facie violation of the thy of
fair representafion.

Section 3543.6(a), (b) ., (c) and (d)

Section 3544.9 is enforceabl e under section 3543.6(hb)

since breaches of the duty of fair representation violate that

secti on. In Service Enployees International Union, Local 99
(10/19/79) PERB Decision No. 106, the Board set forth the

standard for finding a violation of section 3543. 6fhb),

apply?.r.g the test in Carlsbad Unified School District
(1/30/79) PERB Decision No. 89, to the protected rights of

enpl oyees provided for in sections 3540% and

8Section 3540 recogni zes:

[T]he right of public school enployees to
join organi zations of their own choice, to
be represented by such organizations in
their professional and enpl oynent

rel ati onships with public school enployers,
to select one enployee organization as the
excl usive representative of the enployees in
an appropriate unit .o '



3543.° The EERA giveS enpl oyees the right to join and
participate in the activities of enployeé organi zations" (sec.
- 3540) and enpl oyee organi zations are prevented from
interfering with enpl oyees because of the exercise of their
rights (sec. 3543.6(b)).

An assertion 6f a prima facie vidlation of section
3543. 6(b) mnust alfege conduct of an enpl oyee organi zation that

“tends to or does result in some harmto enployee rights under

EERA " Service Enployees International Union, Local 99

supra, p. 13)'citing Carl sbad Unified School D strict (supra,
at p. 10). Sbné.connection must be shown between the enpl oyee
organi zation's conduct and the enpl oyee's rights under EERA

In the present charge the allegations-lack any reference

to Ms. Collins' exercise of a protected right -and/or the
threat or inposition by UTLA of reprisals, discrimnation,
interference, restraint or coercion against her for the
exercise of such rights. There is no clained connection
between the charging party's exercise of rights aqd the UTLA' s
conduct about which Ms. Collins conplains. |n addition,

charging party has failed to assert even a col orabl e clai m of

%Section 3543 states:

Publ i ¢ school enpl oyees shall have the right
toform join, and participate in the
activities of enployee organi zations of
their own choosing for the purpose of
representation on all nmatters of

enpl oyer - enpl oyee rel ati ons.



a UTLA breach of the duty of fair representation as that duty
was interpreted by the Board in Service Enployees

I nternational Union, Local 99 (supra, p. 8). Furthernore,

charging party has failed to assert how UTLA has violated the
other sections of 3543.6 that the charging party alleged. in
her conplaint (i.e., sections 3543.6(a), (c) and (d)).

Under PERB regul ations a Board agent nust dism ss t.he
charge if it is deternined that the charge is insuf.fi'ci ent to
establish a prima facie case. (PERB Regul ati on 32620(b) (4) ..)

For the above- stated reasons it is concluded that this
unfair practice charge fails to state a prinma facie violation
of Government Code sections 3544.9 and 3543.6(a), (), (c),
and (d) and, therefore, the charge nust be dismssed wth
| eave to anend.-

This dismssal with leave to anend is nade pursuant to
PERB Regul ation 32630(a). |If the charging party chooses to
anend, the anmended charge nust be filed with the Los Angel es
Regional Ofice of the PERB within twenty (20) cal endar days.
(PERB Regul ation 32630(b).) Such anendnent nust be actually
received at the Los Angel es Regional O fice of thé PERB before
the close of business (500 p.m) on July 27, 1981 in order to
be tinmely filed. (PERB Regul ation 32135.)

If the charging party chooses not to amend the charge, she
.may obtain review of the di srri.ssal by .fi ling an appeal to the

Board itself within twenty (20) cal endar days after service of



this Notice of Dsmssal. (PERB Regul ation 32630(b).) Such
appeal nmust be actually received by the Executive Assistant to
the Board before the close of business (5:00 p.m) on July 27,
1981 in order to be ti mely_filed. (PERB Regul ation 32135.)
Such appeal mnust be .i n witing, nust be signed by the charging
party or its agent, and nust contain the facts and argunents
upon which the appeal is based. (PERB Regul ation 32630(b).)
The appeal must be acconpani ed by proof of service upon all

parties. (PERB Regulations 32135, 32142 and 32630 (b).)

Dated: July 7, 1981 WLLIAMP. SMTH
Chi ef Adm nistrative Law Judge

By

W Jean Thonas
Hearing O ficer



